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RECENT AMERICAN DECISIONS. 

Supreme Court of Indiana. 
McMillan et al. ». the bull's head bank. 

A surety is bound with his principal as an original promissor, and his obligation 
to pay is equally absolute ; he is held ordinarily to know every default of his 
principal, and cannot protect himself by the mere indulgence of the creditor or 
by the want of notice of the default of the principal, however much such indul- 
gence or want of notice may, in fact, injure him. 

The contract of a guarantor is his own separate contract. He is not bound to 
do what the principal has contracted to do, like a surety, but only to answer for 
the consequences of the default of the principal. He is not bound to take notice 
of the non-performance of the original contract of the principal, and the creditor 
should give him notice ; and if the guarantor can prove that he has suffered 
damage by the failure to give such notice, he will be discharged to the extent of 
the damage thus sustained. He cannot be sued with his principal. One con- 
tracting jointly with the principal debtor is, it seems, never deemed a guarantor. 

Query as to the doctrine of notice in cases of guaranty. 

A., B., and C. executed to a certain bank a joint and several bond in a penalty 
of $15,000, with a condition reciting that A. had become a member of a certain 
firm, rendering it probably necessary for him to use more funds in the business of 
the firm than he would have at command, which he proposed to borrow ; and then 
proceeding thus : " Now the foregoing bond is to be in force and binding upon us, 
according to its terms, for the full amount of any loans and advances the said 
bank may make to said A. in connection with his said business, not to exceed in 
amount $15,000, for which sums by the foregoing bond we acknowledge ourselves 
his sureties ; and in case of his failure to pay any such loans and advances as 
aforesaid, that the same shall and may be collected off of us. Unless such loans 
and advances are made to said A. in his business aforesaid, upon the faith of this 
bond, the same is null and void," &c 

Held, that this was not a mere overture, or proposition, by B. and C. to guar- 
anty, but was an actual undertaking. 

Held, also, that the instrument was not a guaranty, in any strictly legal sense, 
but that B. and C. were sureties. 

Held, also, that notice to the sureties of loans made on the credit of the bond 
and of the default of the principal debtor, was not necessary, in order to fix the 
liability of the sureties. 

Held, also, that the fact that the loans made were not given solely on the credit 
of the bond, did not affect the question of liability. 

Held, also, that all the obligors might be sued on the bond together. 

Appeal from the Rush Circuit Court. 

This was a suit by the Bull's Head Bank against James T. and 
Samuel E. McMillan and James Goddard, upon a joint and seve- 
ral bond executed by them in a penalty of fifteen thousand dollars, 
with a condition reciting that James T. McMillan had become a 



432 McMillan ». bull's head bank. 

member of a certain firm in New York, rendering it probably 
necessary for him to use more funds in the business of the firm 
than he would have at command, and which he proposed to bor- 
row ; and then proceeding thus : " Now the foregoing bond is to 
be in force and binding upon us, according to its terms, for the 
full amount of any loans and advances the said bank may make 
to said James T. McMillan in connection with his said business, 
not to exceed in amount fifteen thousand dollars, for which 
sums by the foregoing bond we acknowledge ourselves his sure- 
ties, and in case of his failure to pay any such loans or advances 
as aforesaid, that the same shall and may be collected off of us. 
* * Unless such loans and advances are made to said McMillan 
in his business aforesaid, upon the faith of this bond, the same 
is null and void. In witness," &c. It was averred by the com- 
plaint that the plaintiff, on the faith of the bond, for the accom- 
modation of James T. McMillan in the business aforesaid, loaned 
to him certain sums, viz., eight hundred and forty dollars on the 
check of one Miller on another bank, endorsed by McMillan, and 
seven hundred and seventy-five dollars on a similar check of 
one Meyer, endorsed, &c. ; that said checks were duly presented 
for payment, which was refused, and thereupon protested, &c. ; 
and that both checks remain unpaid, &c. Copies of the bond 
and checks were made exhibits. There was also a paragraph for 
money loaned and money paid. 

It was assigned for error that the court below erred in over- 
ruling a demurrer by the sureties to the first paragraph of the 
complaint. 

M. M. Ray, B. F. Qlaypoole, and B. L. Smith, for appellants. 
L. $ W. Sexton, for appellee. 

The opinion of the court was delivered by 

Frazer, C. J. — The argument is, that the bond shows a mere 
overture to guaranty by the sureties, which at most would only 
create a secondary and collateral liability ; and that there should 
have been an averment of notice of the loans made on the credit 
of the bond, and of the default of the principal debtor. 

It was not an overture, or proposition, to guaranty, but an 
actual undertaking. The distinction will be readily seen by an 
examination of the cases of Stafford v. Low, 16 Johns. 67, and 
Beekman v. Hale, 17 Id. 134. 
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There is considerable loose writing in the text-books upon the 
subjects of guaranty and suretyship. Sometimes the two things 
are confounded throughout, and the terms used interchangeably, 
as signifying the same thing. This has introduced some confu- 
sion in the cases, so that there are dicta, and even decisions, to 
the effect that to fix the liability of a guarantor, notice of default 
of the principal debtor is required, much as in the case of an 
endorser of strictly commercial paper. Smith v. Bainbridge, 6 
Blackf. 12, is a case of this character. It was decided on the 
authority of Douglass v. Reynolds, 7 Pet. 113, and was followed 
in Virden v. Ellsworth, 15 Ind. 144. Harris v. Pierce, 6 Id. 
162, is not quite in harmony with those rulings, however. This 
doctrine has never been applied, that we are aware of, only in 
cases of letters of credit and the guaranty of commercial paper, 
except in Virden v. Ellsworth ; and its soundness has been utterly 
denied even in that class of cases, in New York and Massachu- 
setts : Oxford Bank v. Haynes, 8 Pick. 423 ; Douglass v. How- 
land, 24 Wend. 35 ; Smith v. Dann, 6 Hill 543. It is certain 
that the Supreme Court of the United States found it impossible 
to stand upon the broad principle which they had laid down in 
Douglass v. Reynolds, supra; for when the same case came before 
that court again, a very important modification of the former 
ruling as to- notice of default was made : Reynolds v. Douglass, 
12 Pet. 497. See also 2 Am. L. Cas. 124. It is possible that 
the subject should receive a more thorough consideration than it 
has heretofore received in this court, before the questions alluded 
to can be deemed closed against further discussion in this state. 
The view which we take of the bond sued on in the case before 
us renders it unnecessary to enter upon that investigation at pre- 
sent ; and what has been said concerning the matter is not 
intended to commit the court upon it. 

We are not of the opinion that the instrument sued on is a 
guaranty in any strictly legal sense. A guaranty differs in 
some important respects from suretyship, and it is not easy to 
define it by any brief and comprehensive formula. Mr. Parsons 
says : " We cannot, therefore, define a guarantor of a bill or 
note any better than by saying that he is one who engages that 
the note shall be paid, but is not an endorser nor a surety :" 2 
Pars, on Notes and Bills 117. And yet the same author, in his 
excellent work on Contracts, ch. 7, uses the terms guaranty 
Vol. XIX.— 28 
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and suretyship as being of the same import. So also does Mr. 
Chitty in his work on Contracts : Chit, on Cont. 546. The con- 
tract of a surety corresponds with that of a guarantor in many 
respects, but important differences exist. The surety is bound 
with his principal as an original promissor — he is a debtor from 
the beginning, and must see that the debt is paid, and is held 
ordinarily to know every default of his principal, and cannot 
protect himself by the mere indulgence of the creditor, nor by 
want of notice of the default of the principal, however such 
indulgence or want of notice may in fact injure him. Being 
bound with the principal, his obligation to pay is equally abso- 
lute. On the other hand, the contract of a guarantor is his own 
separate contract ; it is in the nature of a warranty by him that 
the thing guaranteed, to be done by the principal, shall be done 
— not merely an engagement jointly with the principal to do the 
thing. A guarantor, not being a joint contractor with his prin- 
cipal, is not bound to do what the principal has contracted to do, 
like a surety, but only to answer for the consequences of the 
default of the principal. The original contract of the principal 
is not his contract, and he is not bound to take notice of its non- 
performance — and therefore the creditor should give him notice ; 
and it is universally held that if the guarantor can prove that he 
has suffered damage by the failure to give such notice, he will be 
discharged to the extent of the damage thus sustained. It is 
not so with a surety. 

In the present case, the contract is joint and several, and the 
principal debtor is a party to it. The others are described in it 
as sureties and expressly contract to answer as sureties. All 
may, of course, be sued together. But a guarantor cannot be 
sued with his principal ; for his engagement is not jointly with the 
latter, but is strictly an individual contract. There is no case in 
the books, to our knowledge, and some pains have been bestowed 
in their examination, in which one contracting jointly with the 
principal debtor has been deemed a guarantor and allowed to 
avail himself of such defences as are peculiar to that character. 
The bond does not purport to be a contract collateral to some 
other engagement of the principal debtor. Its terms did not re- 
quire that the contemplated loans should be made upon any other 
or additional security. It authorized loans to be made upon any 
terms that might be agreed to by the principal and the bank ; and 
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the obligation of the sureties was to pay them at maturity, if the 
principal did not. It differed in no essential respect from any 
ordinary bond of a principal and sureties, conditioned to answer 
for a default of the principal. In such cases, surely neither 
notice of acceptance nor notice of default is necessary to fix the 
liability of the sureties. We are of opinion that the complaint 
was good, and the demurrer to it properly overruled. 

Upon trial of the issue made by an answer of general denial, 
the evidence showed that the loans were not made solely upon 
the credit of the bond. We do not think that this affected the 
question of liability. 

Judgment affirmed, with four per cent, damages and costs. 



It is probable that no principles of 
commercial law hare been more ex- 
haustively discussed, and certainly none 
have been the result of a wider diver- 
gence of opinion and process, than those 
announced in the foregoing case : and 
inasmuch as the judgment of the court 
was reached through considerable diffi- 
culty, a brief examination of the ques- 
tions involved may be of some service. 

That the instrument to be considered 
was a bond, did not affect, although it 
may have simplified, the application of 
rules to be here touched upon ; and 
while the fact that no aid from extrinsic 
circumstance was required, to ascertain 
the scope of the engagement, may be 
deemed fortunate, as insuring an addi- 
tional degree of ease in that application, 
it is certain that, had the case been 
otherwise, such aid could have been 
legitimately invoked. If in these two 
respects, therefore, the subject had been 
differently presented, the same principles 
of the law of surety would have ope- 
rated, notwithstanding that certainly 
more labor, and possibly another result, 
would have been necessary. As the 
matter stood there was less to be over- 
come than in an ordinary contest grow- 
ing out of a parol contract, whereof the 
primary intention must be gathered from 
the circumstances of the parties ; and, 
there being but the bond and the words 



in their ordinary signification to ex- 
amine, a fair opportunity was presented 
for the establishment of a leading state 
precedent. 

The confusion produced by text 
writers in the mind even of a careful 
reader upon the subject of the two de- 
grees of suretyship, one of which they 
generally call by the term which may 
signify both, and the other by the un- 
satisfactory, and possibly indefensible, 
name of guaranty, is the result of a 
want of care, in apprehending a dis- 
tinction which itself is clearly drawn, 
and in the use of words indifferently 
even after their independent significance 
is settled. It would be far better if the 
more comprehensive contract was called 
"original," and that of the secondary 
class "collateral;" for the denomina- 
tions in vogue have, between themselves, 
no absolutely distinctive sense, and are 
constantly used interchangeably. Every 
guaranty is a contract of suretyship, 
simply because it is an engagement to 
answer in some way for another ; but 
it is a contract of suretyship of a pecu- 
liar nature, carrying with it certain in- 
cidents as the result of the characteristics 
which limit its scope, and so make it to 
differ in effect from engagements of the 
same class having no qualification at- 
tending them. These last are, techni- 
cally, the only contracts of suretyship. 
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And if the names are used technically, 
their individual force should be ascer- 
tained, and the difference in degree 
should be carefully borne in mind. 
And the facts, that many writers do not 
use them distinctively, and that the 
majority at times avail themselves of an 
alleged difference, and at others disre- 
gard it, have certainly produced com- 
plications which are almost irreconcil- 
able. 

To these avoidable difficulties are 
added the sure and very serious labors 
of a just construction of language used 
carelessly by the contracting parties 
themselves, and which must be inter- 
preted often by the light of the circum- 
stances of the arrangement, as to which 
the testimony is generally conflicting, 
so that issues of fact are not rarely a 
prerequisite to the construction of words 
which standing alone are ambiguous. 
The intention of the parties must govern 
absolutely, as far as their design is not 
against law; and if it is ascertained 
that, in becoming surety for another, A. 
bound himself primarily to B., or that, 
on the contrary, he merely engaged to 
be secondarily liable, his must be called 
an original, or collateral, undertaking 
irrespective of any name he may him- 
self give it. Thus in the principal case 
the result, independently of what it 
actually was, must necessarily have 
been the same had the bondsmen written 
in the clause of condition, " we ac- 
knowledge ourselves his guarantors," 
instead of, "we acknowledge ourselves 
his sureties ;" as it did not depend upon 
the language employed, but upon the 
animus which inspired that language. 
When, by the latter guide, the former 
is apt, we have an instance of accuracy 
which excludes difficulty. Thus, apart 
from the other aspect of a case which 
is not here referred to as an authority, 
we can well understand how in Oldham 
v. Allen (cited 2 Cr. & M. 433), referred 
to by Batley, J., the assurance "I 



will see you paid," was held to establish 
in one and the same transaction an 
original indebtedness in the speaker 
relatively to a credit sought on behalf 
of A. and B., and a merely collateral, 
or contingent, liability relatively to a 
credit given C. and D., just as in Keate 
v. Temple, 1 Bos. & Pull. 158; Matson 
v. Wharam, 2 T. R. 80, and Mount- 
stephens v. Lakeman, L. R. 5 Q. B. 613, 
the identical words expressed a contract 
of secondary — whilst in Birhmyr v. Dar- 
nell, Salk. 27 a, they were declared to 
import one of a primary — liability. 

It is true that frequently the terms 
employed are an index to the intent; 
and it sometimes happens that no other 
guide whatever can be had, in which 
event the ordinary force and meaning of 
the language, as usually taken, must 
rule the decision. But one cause of the 
errors already hinted at as productive 
of the confusion complained of by the 
court in the principal case, lies in this, 
that in some instances too much reliance 
has been placed upon a guide not al- 
ways sufficient. An undue stress has 
been laid upon the name, and so with- 
drawn a degree of credit due to the 
spirit, of the contract ; and a promise 
has been called collateral or contingent, 
because it was intended as a guaranty, 
rather than a guaranty because it was 
meant that the obligation should not be 
direct and absolute ; and although this 
may appear but a fault in words, it has, 
by constant recurrence in certain quar- 
ters, not the less conferred a special 
significance upon a name, which is only 
to be sought in the minds of the parties. 
To repeat — if by the agreement one man 
is shown to be directly liable to another, 
the liability cannot be limited because 
he is described as a guarantor ; for the 
reason that, no matter what name is 
employed, the responsibility, as above 
noted, is fixed by something entirely 
independent thereof. 

It is of importance, therefore, that an 
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adequately comprehensive rule should 
be established in the premises ; whilst, 
perhaps, it is equally obvious that an 
attempt to supply any such need could 
not be made in this note. The diffi- 
culties, as well as serious dangers, of a 
course of criticism which, to lead to a 
definite result, must oppose and disre- 
gard much that even learned jurists, 
whilst hinting emphatic disapproval, 
have not yet officially pronounced 
against, are to be readily understood. 
But it may be safe to observe that con- 
tracts of the class discussed might be 
called contracts of suretyship indiffer- 
ently ; and that the main object should 
be to ascertain whether, no matter how 
described, the engagements are secondary 
or primary ; whether, by virtue of the 
promises considered, the burden of the 
performance falls upon the promissor, or 
he merely stipulates that, as it falls upon 
others, the promissee shall be protected 
by him in the event of their default. 
In law there exists the, not only logical, 
but also very just, distinction between 
these compacts, which the plaintiffs in 
error m the principal case urged in their 
own behalf; the former operating to 
place the sureties on the footing of prin- 
cipals, cut aloof from, or at all events 
without, as against a creditor, privilege 
or defence independently of, that other 
whose liability they have made their 
own ; and the latter securing them pro- 
tection from any consequences of their 
act until a default, to which the pro- 
missee has in no way contributed, is 
established. Out of this natural differ- 
ence have grown the doctrines of notice, 
the aid of which, in view of their line 
of defence, the plaintiffs in error were 
obliged to invoke ; but which do not, 
considering the actual decision of the 
court, appear to have been necessary to 
the adjudication. In law also, the very 
distinction thus noted (independently 
of the Statute of Frauds) precludes the 
recognition of any distinction between 



the debtor and the man who, in order 
perhaps to gain, and certainly to more 
fully secure the repayment of, a valuable 
obligation, has assumed the debt with 
him ; and he therefore is at once, and 
as fully, liable as if he alone was the 
obligor. Thus in the case discussed 
the court held the contract to be one of 
a direct liability on a certain contin- 
gency, and therefore resolving as they 
did, their theory must have been that 
the stipulation became absolutely bind- 
ing upon the sureties as principals at 
the execution of the bond, and upon the 
happening of the event immediately opera- 
tive against all three as direct promissors 
for a valuable consideration ; that until 
a breach it was no more binding upon 
James T. McMillan than upon his 
sponsors, and after a breach it was no 
less binding upon them than upon him. 
But this caunot be the conclusion when 
the surety has contracted to be second- 
arily liable, or liable over after his 
principal's default. Whereas, in equity 
each degree of liability, the primary or 
the secondary, is held to be subsidiary 
to that of the party who derives mate- 
rial benefit from the bargain. And it 
may be worth while to note the further 
distinction produced by the Statute of 
Frauds, to meet the requirements of 
which the contract of a surety is so far 
collateral as to be incapable of proof 
save by a minute in writing ; unless it 
is demonstrated that he was so abso- 
lutely and unqualifiedly a principal, that 
the credit which was given him was 
extended to no one else. Thus, practi- 
cally, the principle of classification, 
above noted, is not alone inartificial, 
but it is neither harsh nor inconvenient. 
The objection, that a surety is held in- 
dependently of any question of con- 
sideration, falls without discussion. 

It is plain that if a contract is made, 
and is simply directly binding between 
the parties, there is little danger of 
serious difficulties in the way of an ad- 
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justment at law of the rights of all : 
whilst it must follow that the complica- 
tions which do arise are mainly the off- 
spring of collateral engagements. As 
these are usually called guaranties, the 
law of guaranty is not free from diffi- 
culty even after the probable looseness 
of writers, and the certain labors of 
construction, to which we have already 
adverted, are overcome ; and if it has 
been determined that a promise is in the 
nature of a warranty, much nevertheless 
remains still to be settled before even an 
action against the warrantor can be sus- 
tained. 

No limit, of course, can be put to his 
right to contract upon whatever legal 
terms he chooses, and he cannot be 
held answerable upon any other than 
those to which he has agreed. Generally 
if he has guarantied the goodness of a 
debt, or its susceptibility of collection, 
it must be proved that the debt was not 
good, or that the collection, after reason- 
able diligence, was impossible, before 
he himself may be successfully attacked. 
Insolvency of the debtor at the maturity 
of the obligation is enough to sustain 
an averment that the latter is bad ; as 
insolvency resulting from or developed 
by legal proceedings to recover, which 
produce nothing else, sufficiently demon- 
strates that what was sought was not 
collectable. In a word, as something 
precedent is absolutely essential to the 
availability of the subsidiary security, 
in an effort to profit by the latter it 
must be clearly shown that the prescribed 
something, whether in the nature of an 
act, or of a condition of things, has 
been fully pre-accomplished ; and the 
law has sustained the principle, whilst 
avoiding some of the difficulties, of the 
doctrine, by pronouncing certain facts 
sufficient as proofs for this purpose. 

In the principal case, then, as the 
obligors were held to be directly con- 
tracting parties, the judgment necessari- 
ly followed ; whereas, had they been 



found to be only secondarily liable, the 
judgment might still have been against 
them, and would have depended upon 
the settlement of other issues, perhaps 
awaiting the fate of the demurrer. Ap- 
plying the test which seems correct, we 
ask, did Samuel McMillan and James 
Goddard promise that, in consideration 
of the advances to be made to James 
McMillan, they assumed the burden of 
his obligation? Or did they merely 
warrant that McMillan was solvent, and 
that, by himself, his loans would be 
returned ? Did they stipulate to perform 
personally, or only that he would per- 
form ? 

Certainly the difference between a 
promise to do an act, and an assurance 
that another will do it, seems simple 
enough, even although it is an element 
of the latter promise that he who makes 
it will answer if his warranty fails. 
But what may be clearly seen in words is 
not so readily deducible from facts. The 
principal case presents difficulties. The 
parties " acknowledged" themselves to 
be "sureties," whilst, however, the 
loans to their principal were " to be 
collected off of" them — " in case of his 
failure to pay." 

In Laymondv. Gent, 1 Bolle's Abr. 14, 
pi. 2, and Turner v. Philips, Id. 20, pi. 
14, et vide 1 Ventr. 293, the phrase 
"If another does not pay, I will," evi- 
denced a collateral undertaking; and 
assuming it proper to rely upon the 
words as fitted to the intent, it might 
be urged with some plausibility, that a 
responsibility to pay if another does 
not, scarcely differs from a responsibility 
as sureties to pay upon a failure ; the use 
of the word " sureties," as has been 
seen, not of itself deciding the character 
of the contract, no matter what bearing 
it may have upon it. Moreover, since 
an action of assumpsit is the proper 
remedy upon a breach of the so-called 
warranty, there is no guide afforded by 
the process to which the creditor must 
resort ; inasmuch as that action is as 
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well his means of recovery upon a 
direct undertaking ; and he accordingly 
may sue in one way upon either engage- 
ment. The damages recovered, too, 
whatever the form of demand, should 
in no event be more or less than the 
value of the credit legally given ; and 
it would therefore seem to follow that, 
in every partictlar, the consequences of 
a promise "I warrant you he will pay," 
would be the same as of another, "If 
he does not pay you, I will ;" and, " If 
he does not pay you, I will," would 
appear to be, "I will pay you in case 
of his failure." So that by this view the 
plaintiffs in error simply warranted their 
principal's performance. 

But it may be questioned whether, 
after all, such a conclusion would be 
justified upon an examination of the 
pleadings, since the averments admitted 
by the demurrer might have the effect 
of dissipating the assumed force of the 
provision for a "failure" to pay, and 
of showing the word " sureties" in the 
technical light of the opinion of the 
court. Of course the fact that the agree- 
ment was in writing did not prove it 
collateral in the sense now pertinent, as 
may be inferred from the observations 
already made ; and the parties, doubtless, 
never once thought of the Statute of 
Frauds. But the existence of a joint 
and several bond, upon the faith of 
which, by the sureties' own declaration, 
the advances were to be made, was evi- 
dence of a credit at once given to, and 
of a responsibility accepted by, all the 
parties ; and it would seem to have invol- 
ved some ill motive in the demurrants 
if, by their objections, they sought judg- 
ment upon the ground, that although 
they contracted for accommodations to 
their friend in consideration of their 
being bound by deed for his perform- 
ance, they did not mean to assume the 
burden of his obligation. And more- 
over the contingency of a failure to pay, 
without mention of which the bond 



could have had but one construction, 
may have been indicated to signify the 
time when a liability, already assumed, 
could be proceeded upon by the creditor ; 
and not as fixing a date anterior to 
which they were to be held as outside 
of the arrangement, and subsequently 
to which they were to answer over only 
after the loans were proved to be not 
collectable from him who had used them. 
And as far as the bank was concerned, 
it can reasonably be considered certain 
that such, and such only, was the view 
of its officers, whose character as busi- 
ness men, and position as trustees, 
would exclude any presumption of a 
contract less safe and convenient than 
it might have been. In fine, the bond, 
relatively to the demurrants, presents 
but an ambiguity, which only by a strain- 
ed interpretation, sure to oppose the 
practical convictions of those whose 
custom it is to use such papers, could 
have been resolved in their favor ; and 
the plaintiffs merited a recovery. 

Notice to one that his offer is accepted 
is of course necessary to the completion 
of a contract, simply because otherwise 
there is no meeting of minds, without 
the assumption of which the very idea 
of a compact is incomplete. The ac- 
ceptance operates to fix a responsibility 
which that one has previously suggested, 
but, by the very nature of the thing, not 
assumed. So, also, pending the exist- 
ence of a contract thus consummated 
by offer and acceptance, if it be con- 
tinuous in its nature, and contemplate 
independent acts at future times, notice 
of an acceptance may be essential in 
any instance when a liability for those 
acts, though already possibly tacitly 
countenanced, has certainly not been 
provided for on both sides, by the under- 
standing that a renewal of the obliga- 
tion is tendered and taken. And finally, 
notice of a breach is necessary to one 
who has pledged himself to answer in 
the event of a breach. Thus, in some 
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of the cases a guarantor has been held due, according to the circumstances of 
entitled to three kinds of notice : — that the parties. And when a primary and 
his proposal to endorse is accepted ; subsisting liability is directly incurred 
that at intervals new loans have been between the principals in a bargain, 
negotiated with the principal, on the there is obviously no room for any de- 
faith of his original endorsement ; and fence based upon a want of notice that 
that a demand has been made upon the the immediate or consequent obligations 
principal, and he has failed to pay. But are accepted. So that, it being admitted 
the doctrine thus concisely referred to that the minds have met, a subject of a 
in passing, is subject to limitation ; and good deal of intricacy, and of only 
here, as elsewhere, notice is found to special interest, is avoided. 
be actual or constructive, due or not W. W. Wixtbank. 
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The judgment on a quo warranto, at the suit of the Attorney-General acting for 
the state, settles the title as between the state and the defendant, but does not fix 
the rights of another person claiming to be the rightful officer. 

If proceedings on such quo warranto are commenced during the incumbency of 
defendant, his subsequent death or resignation, or the expiration of the term of 
office, will not prevent the information from being prosecuted to judgment. 

Title to an office is derived from election or appointment. A commission is 
merely evidence of title. 

An action for money had and received will lie in favor of a person legally enti- 
tled or in possession of an office, against one who has usurped or intruded into it, 
for the recovery of the fees received by the intruder ; but where a party claiming 
the title has not been in actual possession, and his claim is disputed, he must first 
establish his title by some appropriate legal proceeding. The title to an office 
cannot be determined in an action for fees. 

This was an action for money had and received. The plaintiff 
stated in his petition that during the most of the year 1865, and 
also in the year 1866 up to the 1st of April, he was city attorney 
for the city of St. Joseph, duly elected and qualified, so as to be 
entitled to the accustomed fees and emoluments of the office for 
the whole time mentioned. That about the 1st day of April 
1866 the defendant, without plaintiff's leave or authority, usurped 
and intruded himself into said office, and from the time last men- 
tioned until about the last of March 1867 defendant continued 
to usurp and intrude himself into said office, during all of which 
time he received the accustomed fees and emoluments thereof to 
and for the use of the plaintiff. That plaintiff was the only 



